United States Court of Appeals
FOR THE
SECOND CIRCUIT

At a stated Term of the United States Court of Appeals for the Second
Circuit, held at the United States Courthouse, Foley Square, in the City of
New York, on the 12th Day of May, Two Thousand and Five.

Present:
Hon. Robert D. Sack,
Hon. Robert A. Katzmann,
Hon. Peter W. Hall,

Circuit Judges.

MICHAEL B. ROSS, by his next friend,
DONNA DUNHAM,

Petitioner-Appellant,

V. No. 05-8902
THERESA LANTZ, Commissioner of Corrections, et al.,

Respondents-Appellees.

Michael B. Ross is scheduled to be executed by the State of Connecticut at 2:01
a.m. on Friday, May 13, 2005, having declined to pursue further any available state or
federal avenues of collateral review of his convictions or death sentences. Mr. Ross's
sister, Donna Dunham, purporting to be his "next friend," seeks a stay of Mr. Ross's
execution. We summarize briefly the procedural history of this matter.

Michael Ross was sentenced to death in 1987 after being convicted of six counts
of capital felony. State v. Ross, 237 Conn. 332, 334 (1996). Subsequent legal
proceedings included the overturning of all six separate death sentences along with a
remand for a new sentencing hearing; an attempt by Ross, rejected by the trial court, to
stipulate to the death penalty by agreement with the state; and the re-imposition of the
death penalty after a second penalty hearing. State v. Ross, 272 Conn. 577, 579-80




(2005). After these new death sentences were affirmed by the Supreme Court of
Connecticut in 2004, State v. Ross, 269 Conn. 213, 392 (2004), Ross notified the state
Superior Court in September 2004 that he would not pursue further appeals and requested
that an execution date be set. Conn. Sup. Court Apr. 22, 2005 Mem. of Decision re:
Competency and Voluntariness at 2.

In January of this year, in two separate lawsuits, two persons attempted to assert
“next friend” status, which would permit them to bring either a section 1983 action or a
petition for a writ of habeas corpus on Ross’s behalf despite his oft-repeated statements of
unwillingness to do so himself. The section 1983 action, brought by Ross’s father, Dan
Ross, was denied by the United States District Court for the District of Connecticut
(Droney, J.) after a January 7, 2005 hearing. Ross v. Rell, No. Civ. A 3:04 cv 2186C,
2005 WL 61494, at *2-*3, 2005 U.S. Dist. LEXIS 245, at *7-*9 (D. Conn. Jan. 10, 2005).
That decision was not appealed to us.

Subsequently, in response to a similar petition filed in the same court by Gerard A.
Smyth, Chief of the Connecticut Office of the Public Defender, the district court
(Chatigny, J.) granted a stay of execution. See Ross v. Lantz, No. 05 CV 116 (RNC),
2005 WL 162479, at *4, 2005 U.S. Dist. LEXIS 908, at *13 (D. Conn. Jan. 25, 2005).
We declined to vacate the stay, but we dismissed the appeal to us in order to permit the
district court to establish a factual record upon which Smyth’s standing as “next friend”
could be reviewed. Ross v. Lantz, 396 F.3d 512, 515 (2d Cir. 2005). The Supreme Court,
however, in a 5-4 vote, promptly vacated the stay. Lantz v. Ross, 125 S. Ct. 1117 (2005).

Dan Ross then sought to bring an action under 28 U.S.C. § 1983 against various

Connecticut officials asserting a constitutional right not to be deprived by the state of his

_association with his son and alleging that the state’s prison conditions had made his son
incompetent to waive further proceedings. The court (Chatigny, J.) again issued a
restraining order prohibiting Michael Ross’s execution. Ross v. Rell, No. 3:05-CV-
130(PCD), 2005 WL 181883, at *2, 2005 U.S. Dist. LEXIS 1004, at *4 (D. Conn. Jan.
26, 2005). This time we vacated the order. Ross v. Rell, 398 F.3d 203, 205 (2d Cir.
2005). Although we noted that certain additional material submitted to us raised
“troubling questions,” we thought ourselves compelled to conclude: “[TThe implications
of the Supreme Court’s one-sentence order [vacating the stay] in Lantz v. Ross leave little
room to argue to this Court in this appeal that Michael Ross is incompetent for these
purposes.” Id. '

Shortly before the execution was to be carried out on January 29, 2005, it was
postponed at the request of Ross’s attorney, and with the agreement of Ross and the state.
Ross’s attorney, who had previously been assisting Ross in arguing that he was competent
and entitled to waive further appeals, was apparently concerned that a potential conflict of
interest might prevent him from continuing to advocate that position effectively. Conn.
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Sup. Court Apr. 22, 2005 Mem. of Decision re: Competency and Voluntariness at 3-4;
State v. Ross, ___ Conn. __, Nos. SC 17422, 17433 (May 9, 2005), slip op. at 9-10.
Soon thereafter, Ross filed a motion requesting that the Superior Court reopen its
competency hearing. On February 10, 2005, to assuage the concerns of Ross’s attorney
about a potential conflict of interest, the Superior Court appointed Thomas J. Groark, Jr.,
Esq., as special counsel to investigate and present evidence that Ross was in fact not
competent to waive his appeals. Conn. Sup. Court Apr. 22, 2005 Mem. of Decision re:
Competency and Voluntariness at 4. After after six additional days of adversary
evidentiary hearings, the Superior Court concluded in a Memorandum of Decision issued
April 22, 2005, that Ross’s decision not to seek further appeals “is both competent and
voluntary.” Id. at 21.

The special counsel appealed that ruling, and on May 9, 2005, the Supreme Court
of Connecticut affirmed the Superior Court’s determination. State v. Ross, ___ Conn.
_,Nos. SC 17422, 17433 (May 9, 2005). We observe that the special counsel
conceded on appeal that “death row syndrome,” which had earlier been urged in both the
District Court and this Court as a basis for questioning Ross’s competence, was not part
of his case to the Superior Court. May 5, 2005 Transcript at 23. The special counsel has
not appealed or sought collateral relief from the state Supreme Court’s affirmance.

While the special counsel was pursuing his appeal, the petitioner in this case,
Donna Dunham, filed her petition in Connecticut Superior Court. Dunham also seeks to
proceed as “next friend” of Ross. May 6, 2005 Dunham Petition for Writ of Habeas
Corpus at 5. The Superior Court denied that petition and the Supreme Court dismissed
her related writ of error on May 11, 2005. Ross v. Lantz, No. SC 17432 (May 11, 2005)
(order). On May 12, the district court denied Dunham's habeas corpus petition under 28
U.S.C. § 2254 challenging the final decision of the state Supreme Court. Ms. Dunham
now seeks a stay of execution to allow her to appeal.

"t is well established . . . that before a federal court can consider the merits of a
legal claim, the person seeking to invoke the jurisdiction of the court must establish the
requisite standing to sue." Whitmore v. Arkansas, 495 U.S. 149, 154 (1990). For the
federal courts to have jurisdiction over this petition for a writ of habeas corpus, then,
Donna Dunham, purporting to be, in legal parlance, petitioner Ross's "next friend," must
establish that she is legally that, and therefore that she has standing to bring the petition
on his behalf.

According to the Supreme Court, speaking in Whitmore,

Decisions applying the habeas corpus statute have adhered to at least two
firmly rooted prerequisites for "next friend" standing. First, a "next friend"
must provide an adequate explanation -- such as inaccessibility, mental
incompetence, or other disability -- why the real party in interest cannot
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appear on his own behalf to prosecute the action. Second, the "next friend"
must be truly dedicated to the best interests of the person on whose behalf
he seeks to litigate, and it has been further suggested that a "next friend"
must have some significant relationship with the real party in interest.

Id. at 163-64 (citation omitted). "The burden is on the 'next friend' clearly to establish the
propriety of his status and thereby justify the jurisdiction of the court." Id. at 164.

Having carefully reviewed the extensive proceedings that have taken place in
Connecticut state courts relating to Michael Ross's "competence," the "voluntary” nature
of his waiver of further proceedings, and related issues since our decision in Rell, we are
firmly convinced that Ms. Dunham has no room to argue that Michael Ross is
incompetent or otherwise disabled for these purposes. The “prerequisite for ‘next friend’
standing is not satisfied where an evidentiary hearing shows that the defendant has given
a knowing, intelligent, and voluntary waiver of his right to proceed, and his access to
court is otherwise unimpeded.” Id. at 165. Ms. Dunham, like Dan Ross before her, has
not carried her burden by "provid[ing] an adequate explanation -- such as inaccessibility,
mental incompetence, or other disability -- why [Ross] cannot appear on his own behalf to
prosecute the action."

The Superior Court concluded after the most recent state competency hearings that
“Michael Ross’[s] decision to waive his right to further postconviction relief is knowing,
intelligent, and voluntary.” Conn. Sup. Court Apr. 22, 2005 Mem. of Decision re:
Competency and Voluntariness at 21. The district court in the proceeding now before us,
deciding whether Ms. Dunham can represent Michael Ross as his next friend, reviewed
the evidence and, combined with its own observations of Michael Ross made in the
January 7, 2005, district court proceedings, concluded that Michael Ross:

has made a knowing and voluntary waiver of his right to bring further post-
conviction legal action, one which was uncoerced and made in full
understanding of the significance and consequences of that decision.

Dunham v. Lantz, Civ. No. 3:05 CV 758 (CFD), slip op. at 7 (D. Conn, May 12, 2005).
This and the state court factual findings foreclose the possibility of next friend standing
for Dunham in this case.”

The record demonstrates that in this Court and elsewhere, the rights of Michael
Ross have been afforded extensive due process protections irrespective of whether he has

* 'We do not imply any judgment on our part with respect to the correctness of the
legal conclusions of the Supreme Court of Connecticut addressing "voluntariness,"
"competence" and related issues. See State v. Ross, ___ Conn. ___, Nos. SC 17422,
17433 (May 9, 2005).
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sought or even affirmatively resisted such efforts. And, as the state continues to concede,
Ross can, at any moment prior to his execution, reverse course and invoke his right to
seek further proceedings to overturn his conviction or death sentence.

We conclude that Ms. Dunham has not met her burden to establish that she has
standing to act in these proceedings as Mr. Ross's next friend. We note in that regard that
although she could not in fact seek to bring this habeas petition until the Supreme Court
of Connecticut ruled, she and her extraordinarily capable counsel have known for months
that such a proceeding was likely, have had access to the transcripts of the April hearings
before Judge Clifford for some days, and therefore had a sufficient opportunity to prepare
for submitting the necessary evidence if it existed.

Because we think that Ms. Dunham has not demonstrated that the issue with
respect to her standing as next friend is "debatable among jurists of reason," Barefoot v.
Estelle, 463 U.S. 880, 893 n.4 (1983) (citation and internal quotation marks omitted), the
motion for a stay is DENIED.

FOR THE COURT:

BY: Mw @W

Roseann B. MacKechnie
Clerk of Court
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Circuit Judges.

DUANE ZIEMBA, on behalf of
himself and all persons
similarly situated, No. 05-8903

Plantiff-Appellant,

V.

M. JODI RELL, THERESA LANTZ,
DAVID N. STRANGE, in their
official capacities,

Defendants-Appellees.

ORDER

Appellant brought a purported class action in the
United States District Court for the District of Connecticut
claiming that the execution of Michael Ross, scheduled for May
13, 2005, would violate his constitutional rights and those of
other similarly situated prisoners. Appellant asserts that the
media have paid and continue to pay substantial attention to
Ross's case, that such news reports of Ross's execution will
reach class members, that receiving this news will increase the
risk that appellant or other suicide-prone class members will
attempt to harm themselves, and that the Connecticut Department
of Correction (DOC) lacks the mental health and custodial
resources necessary to prevent all class members from harming
themselves. Appellant contends that this chain of events would
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result in a violation of class members' Fourteenth and Eighth
Amendment rights.

The constitutional requirements of Article III standing
are well known. "First, the plaintiff must have suffered an
injury in fact--an invasion of a legally protected interest which
is (a) concrete and particularized, and (b) actual or imminent,

not conjectural or hypothetical." Lujan v. Defenders of
Wildlife, 504 U.S. 555, 560 (1992) (internal gquotation marks,
footnote, and citations omitted). "Second, there must be a
causal connection between the injury and the conduct complained
of -- the injury has to be fairly . . . tracelable] to the
challenged action of the defendant, and not ... thl[e] result [of]

the independent action of some third party not before the court."
Id. (internal quotation marks omitted; alteration in original).
"Third, it must be likely, as opposed to merely speculative, that
the injury will be redressed by a favorable decision." Id. at
561 (internal quotations omitted) .

Appellant asserts that he and other class members will
suffer injury in fact as described above and that this injury
satisfies the requirements of Article III standing. We strongly
doubt whether this injury is sufficiently non-conjectural or non-
hypothetical to constitute a cognizable injury in fact or whether
its redressability is sufficiently non-speculative. We need not
reach this issue, however, because we conclude that the necessary
causal connection between defendants' alleged conduct and the
alleged injury is lacking.

The alleged injury of which appellant complains would
be caused by a chain of events including actions taken by the
press and by class members themselves. The alleged injury to
appellant is therefore “highly indirect" and results from both
the plaintiffs’ own actions and the independent actions of third
parties not before the court. Allen v. Wright, 468 U.S. 737, 757
(1984) . We therefore conclude that "the links in the chain of
causation," id. at 759, between Ross's execution and the asserted
injury are too attenuated and too numerous to satisfy "the
irreducible constitutional minimum of standing," Lujan, 504 U.S.
at 560, with respect to appellant's claims, all of which are
directed toward challenging Ross's execution. "[W]e may affirm
the judgment of the district court on any ground appearing in the
record." Boy Scouts of Am. v. Wyman, 335 F.3d 80, 90 (2d Cir.
2003). Because we conclude that appellant does not have standing
to bring the claims raised below, we affirm the order of the
district court denying appellant's application for a temporary
restraining order, and we deny appellant's motion in this Court
for a stay of Ross's execution.
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For the foregoing reasons, the order of the district
court be and it hereby is AFFIRMED and appellant's motion for a
stay is DENIED.

FOR THE COURT:
ROSEANN B. MACKECHNIE, Clerk

By: /@/u s 15 Ww

Date: 7’1/\,47 [i: 2005



